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Abstract: In US courtrooms, judges read jurors a set of “jury instructions” to help them reach
a verdict. One Massachusetts instruction concerns jurors’ memories: “Failure of recollection is
common. Innocent misrecollection is not uncommon.” Since most jurors find this – and many
instructions – nearly incomprehensible, a task force of judges, lawyers, and linguists has started
a project for reform. The project began by testing how well a sample of instructions is understood. In one experiment, subjects heard six sample jury instructions and answered true/false
questions about them. The results showed that comprehension varied with linguistic complexity,
significantly worse on instructions containing passive verbs and presupposed information, factors
known to increase processing load. A second experiment used Plain English versions that eliminated these factors, and comprehension improved significantly. The results suggest that though
legal language is entrenched and reform is difficult, psycholinguistic research can help diagnose
problems and suggest a course of action toward improving verdicts – and justice – overall.
Keywords: language and law; psycholinguistics; linguistic structure and text comprehension

1. Introduction
This paper is about a problem in one area of language and law, specifically, the area of “jury
instructions.” To provide some context, let me first introduce some facts about the jury system in
the United States, which is unlike many European systems.
The definition of jury is given in (1).
(1)

ju·ry

n. pl. ju·ries
	
a body of persons selected to decide a verdict in a legal case, based upon the evidence
presented, after being given instructions on the applicable law (The American Heritage
Dictionary 2011)
The key phrase here is “after being given instructions.” Juries, which are composed of ordinary citizens and not legal experts, must be instructed on the law that applies in the particular cases that they
are hearing. But how did ordinary citizens come to serve on juries? A chronology of the US jury
system, shown in (2), begins in the 1600s, when colonists brought the British jury system to the colonies. Under Britain’s rule, however, the mother country took away the colonist’s right to a jury trial.
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(2)

1600s
British colonists bring the jury system to the colonies
1764
Britain revokes the colonists’ right to a jury trial
1776	the Declaration of Independence blames the King “for depriving us, in many
cases, of the benefit of Trial by Jury”
1791–today	the US Constitution, Sixth Amendment: “In all criminal prosecutions, the
accused shall enjoy the right to a speedy and public trial, by an impartial jury.”

Jury trials were reinstated when America became independent in 1776, and since 1791, when the
right to a jury trial was enshrined in the US Constitution, the US has used jury trials and jurors.
Now consider what jurors must do. After they have listened to the case, and just before they
go into the jury room to deliberate and reach a verdict, the judge reads them a set of instructions.
One instruction that they might hear, shown in (3), concerns their memories:
(3)	Failure of recollection is common. Innocent misrecollection is not uncommon.
[California Book of Approved Jury Instructions (BAJI), 2.21]
Don’t be surprised if you have trouble understanding this instruction. Most native English
speakers find it challenging (Tiersma 1999). But this is an official instruction that, until recently,
was used in California and it is similar to instructions used in other states. But now compare (3)
to (4):
(4)	People often forget things or make mistakes in what they remember. [Judicial Council of
California Civil Jury Instruction (CACI), 2003]
This new version comes from the revised California Civil Jury Instructions, adopted in 2003, the
result of a project to rewrite that state’s instructions into Plain English. California was not the first
state to rewrite its jury instructions; a movement had been spreading as the result of a mounting
body of research on the comprehension – actually, the miscomprehension – of jury instructions. The classic study by Charrow and Charrow (1979) was followed by more research that all
reached the same conclusion: jury instructions are too difficult for the average juror to understand
(Elwork, Sales, and Alfini 1982; Reifman, Gusick, and Ellsworth 1992; Saxton 1998).
In one study, for example, conducted with jurors who had served on a trial, more than
a quarter could not define burden of proof, impeach, admissible evidence, or inference; more
than half could not define speculate and thought that a preponderance of the evidence meant
either “a slow, careful, pondering of the evidence” or “looking at the exhibits in the jury room”
(Tiersma 1993; see also Diamond and Levi 1996; Diamond 2003; Tiersma 1999, 2001, 2009).
But the problem is not only in defining the specialized terminology that instructions contain
(sometimes referred to as “legalese”). Recall that the example in (3) above contained no legal
terms at all. So the difficulty must come from something else.

2. Linguistic Factors in Comprehending Jury Instructions:
A Study
We know from research in two fields, psycholinguistics and reading, about linguistic factors –
semantic and syntactic – that influence comprehension. One semantic factor that operates in (3)
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is the presence of negatives, which are more difficult to process than positive statements, whether
they are overt negatives, such as not and the affixes mis- and un- (Wason 1959; Just and Carpenter
1976) or inherent negatives, such as failure (Just and Clark 1973). Processing load is increased
even more when negatives are syntactically nested, as in [not [uncommon]] (Cutler 1983).
Another factor is the use of nominals, such as failure and recollection, which are harder to
process than their underlying verbs, fail and recollect (Klare 1976). One problem is that they
use nouns to express actions usually expressed by verbs. But what is even more challenging is
that they omit the verb’s arguments. As shown in (5), the subjects and objects of both verbs are
missing. We do not know who is failing to recollect or misrecollect what.
(5)

[x’s] failure of recollection [of y] is common.
[x’s] innocent misrecollection [of y] is not uncommon.

The cumulative effect of the negatives, nominals, and missing arguments leads to a problem in
clarity, which Grice (1975) characterized in his “Maxim of Manner,” shown in (6). The problem
is specifically with clause (a) “Avoid obscurity of expression.” And notice that the two sentences
in (3) are much more obscure than their counterpart in (4), despite the fact that they are one word
shorter (10 vs. 11 words).
(6)

Maxim of Manner: Clarity (“Be Perspicuous”)
(a) Avoid obscurity of expression.
(b) Avoid ambiguity.
(c) Be brief (avoid unnecessary prolixity).
(d) Be orderly.

With such problems being the rule in jury instructions, and not the exception, there is a lot of
justification for revising them.
California began a full-scale revision of its jury instructions in 1997, and the project
included linguists in addition to legal professionals. But the revision movement faces barriers.
For one, judges and lawyers are often blind to the problems with the instructions, since they
are so familiar with them. Inertia also makes change slow. Some feel that jury instructions are
“sacred texts” and should not be altered. Others think that they do an important job: inspiring
awe and respect for the court. Many claim that the empirical studies were wrong. Others think
that the problem is not with the instructions but with jurors paying attention to them, and that
revising the instructions would not change that. And some harbor the fear that if the instructions were changed, past decisions would be challenged. This, in fact, is not true. According
to an official of the California Civil Jury Instructions Legal Services Office, Bruce Greenlee
(pers. comm., January 24, 2013),
on the civil side we have had a few reversals (less than five in 10 years now), [but] none of
these reversals or criticisms had anything to do with plain language. They were all about the
underlying legal premise. In short, there is absolutely no reason to hesitate with plain-language
civil jury instructions based on a fear that appellate courts will require the verbatim iteration of
legalistic language found in civil statutes and case law. It just doesn’t happen.
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Despite these roadblocks, the Massachusetts movement was not deterred. In 2007, a group of Massachusetts judges and lawyers formed the Plain English Jury Instruction Task Force, and in 2010,
they invited two linguists to join. We studied the literature and determined that a rewriting project
would require funding, which in turn would require two more things: 1) evidence that our current
instructions need rewriting and 2) data showing that rewriting will actually improve comprehension. So in 2012, after finding an appropriate test methodology, we began our empirical research.

2.1 Research Questions
Our research addresses the research questions in (7):
(7)

(a)
(b)
(c)
(d)

Do people have trouble understanding the current Massachusetts jury instructions?
If so, why?
Will Plain English jury instructions be easier to understand?
What factors influence comprehension?

And, to investigate (7d), in addition to negatives, nominals, and missing arguments, we considered the effect of a range of other linguistic factors, both semantic and syntactic.

2.1.1 Semantic Factors
Lexical choices could influence comprehension: low-frequency and formal register words and
phrases that we saw in (3), repeated in (8a) below, such as failure of recollection, misrecollection, and uncommon, might pose more difficulties than their high-frequency synonyms such as
forget, make mistakes, and often in (4), repeated in (8b) below.
(8)

(a) Failure of recollection is common. Innocent misrecollection is not uncommon.
(b) People often forget things or make mistakes in what they remember.

Expressions whose meanings are presupposed and not given anywhere in the instruction, or
are supplied only much later in the instruction, could also tax comprehension. Also potentially
challenging are words with special legal meanings that differ from their everyday definitions.

2.1.2 Syntactic Factors
Certain syntactic constructions are known to cause the processor to work harder than others.
Sentences with passive verbs are more difficult to comprehend than those with active verbs
(Gough 1966; Slobin 1966; Olson and Filby 1972; Ferreira 2003) since they not only reverse
the standard subject-verb-object order of the participants but are often used without a byphrase, which omits one participant altogether and can obscure the grammatical relations. The
excerpt in (9a), with the passive form italicized, comes from the same California instruction as
(3), and is certainly more challenging than its rewritten active-verb counterpart in (9b).
(9)
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(a)	Whether a discrepancy pertains to an important matter or only to something trivial
should be considered by you. [BAJI 2004]			
(b)	You should consider whether a discrepancy pertains to an important matter or only to
something trivial. [CACI 2003]		
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Phrases interjected in the middle of sentences can also increase processing load, because
they delay the semantic integration of the arguments with the verb. This example, from Massachusetts Continuing Legal Education (MCLE) instruction §1.20 “Burden of Proof” (Brady,
Lipchitz, and Anderson 2008), interjects a long phrase (containing a series of passives) when
considered and compared with any opposed to it:
(10)	A preponderance of the evidence is such evidence which, when considered and compared
with any opposed to it, has more convincing force and produces in your minds a belief that
what is sought to be proved is more probably true than not true.
Other features of this sentence tax the process even further: a missing constituent and a constituent moved from its expected position.The missing constituent is the second half of a comparative structure: such evidence which . . . has more convincing force. More convincing than what?
Presumably, than some other evidence, but the than-phrase never arrives. And as we wait for it,
holding it in memory, we must simultaneously process the rest of the sentence. This is where we
are challenged by a moved constituent, which, by not appearing in its expected position, also
adds to processing load. Following the transitive verb [produces], we expect the obligatory Noun
Phrase object. But that NP, [a belief that . . . ], does not come right away. As a “heavy NP,” it
undergoes the rule of “Heavy NP Shift” and is moved to the right of the Prepositional Phrase,
[in your minds]. The result: two challenging delays to the processor, one nested within the other.
Sentences that contain multiply embedded structures can also challenge the parser, especially if the embedded material is in a left branch, as (11a) illustrates. Such subject-relative
clauses are much more difficult to parse than their right-branching object-relative versions in
(11b) (Chomsky and Miller 1963).
(11) (a) The rat [the cat [the dog chased] bit] died.
(b) The dog chased the cat [that bit the rat [that died]].
The left-branch problem occurs in the sentence in (10), with its subject relative clause modifying [a belief]. Moreover, that NP, [a belief [that [what is sought [to be proved]]], is three
clauses deep and is itself inside the relative clause headed by which, giving the sentence four
nested levels of embedding.

2.2 Experimental Design
We designed the three-factor study in (12) to test the research questions in (7), varying Current
Jury Instructions versus Plain English Instructions (written by our Task Force), College Students vs. Jurors, and Listening Only vs. Listening plus Reading. All eight experiments in the
study use the same six instructions recorded by the same judge and the same six sets of true/
false questions.1 In what follows we report on Experiments 1 and 2.
1 Two sample instructions, Instruction 3, Burden of Proof, and Instruction 6, Direct and Circumstantial
Evidence, are given below, in both Current and Plain English versions.The complete list of the six sample
Jury Instructions plus a seventh, warm-up, instruction, is given in Appendix 1.The true-false questions for
Instruction 6 are given in Appendix 2.
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(12) Experimental Design
LISTENING
Current Jury Instructions

Plain English Jury Instructions

Students

Experiment 1

Experiment 2

Jurors

Experiment 3

Experiment 4

LISTENING + READING
Current Jury Instructions

Plain English Jury Instructions

Students

Experiment 5

Experiment 6

Jurors

Experiment 7

Experiment 8

2.3 Hypotheses
Our main hypotheses are given in (13):
(13) (a) Current Jury Instructions are harder to understand than Plain English Jury Instructions.
(b) Students will perform better on a comprehension test than jurors.
(c) Reading with listening will improve comprehension over listening alone.
In addition, we hypothesize that linguistic complexity contributes to comprehension. This study focuses
on (13a) and on (13d), below. Of the many factors discussed above that may play a role, we focus on
two: one syntactic, passive verbs, and one semantic, presupposed, undefined words and phrases:
(13) (d) Linguistic factors play a role in comprehension.
		
(i) Passive verbs cause more processing difficulties than active verbs.
		
(ii)	Presupposed, undefined words and phrases cause more processing difficulties
than those whose definitions are known.
Recall that Experiments 1 and 2 involved only students and not jurors, and did not include
Reading, so we will not be discussing hypotheses (b) or (c).

2.4 Method
2.4.1 Subjects
Our subjects were undergraduate students at Northeastern University. To be included in our study,
a student had to meet our “student subject criteria,” by being: a) a US citizen, b) at least 18 years
of age, and c) a native speaker of English. Juror subjects must meet a) and b) but not c), since nonnative speakers are permitted to be jurors in Massachusetts. There were 58 students who qualified;
29 in Experiment 1 and 29 in Experiment 2, about equally balanced between males and females.

2.4.2 Materials
The study used six instructions (plus one practice, “warm-up” instruction) from the MCLE Massachusetts Superior Court Civil Practice Jury Instructions (Brady, Lipchitz, and Anderson 2008), the
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recommended civil jury instructions used throughout the state of Massachusetts. (The state does not
require that any specific instructions be used, either civil or criminal.) Experiment 1 used the instructions verbatim. Experiment 2 used Plain English versions written by our project team, which included
Massachusetts judges and lawyers who are all familiar with the current civil instructions. This team
also constructed a set of 72 true-false comprehension questions, which were used in both experiments,
the number for each instruction varying with the length of the instruction. Current Jury Instruction,
Massachusetts MCLE §1.20 “Burden of Proof” (Brady, Lipchitz, and Anderson 2008) and the Plain
English version of that instruction are in Figure 1.
Jury Instruction 3: Burden of Proof
Current Jury Instruction

Plain English Jury Instruction

The standard of proof in a civil case is that a plaintiff must prove (his/her) case by a preponderance of
the evidence. This is a less stringent standard than
is applied in a criminal case, where the prosecution
must prove its case beyond a reasonable doubt.
By contrast, in a civil case such as this one, the
plaintiff is not required to prove (his/her) case beyond
a reasonable doubt. In a civil case, the party bearing the burden of proof meets the burden when (he/
she) shows it to be true by a preponderance of the
evidence.
The standard of a preponderance of the evidence
means the greater weight of the evidence. A preponderance of the evidence is such evidence which, when
considered and compared with any opposed to it, has
more convincing force and produces in your minds
a belief that what is sought to be proved is more probably true than not true.
A proposition is proved by a preponderance of the
evidence if, after you have weighed the evidence, that
proposition is made to appear more likely or probable
in the sense that there exists in your minds an actual
belief in the truth of that proposition derived from the
evidence, notwithstanding any doubts that may still
linger in your minds.
Simply stated, a matter has been proved by a preponderance of the evidence if you determine, after
you have weighed all of the evidence that that matter
is more probably true than not true.

This is a civil case. In a civil case, there are
two parties, the “plaintiff” and the “defendant.” The plaintiff is the one who brings
the case against the defendant. And it is the
plaintiff who must convince you of his case with
stronger, more believable evidence. In other
words, it is the plaintiff who bears the “burden
of proof.”
After you hear all the evidence on both sides,
if you find that the greater weight of the evidence – also called “the preponderance of the
evidence” – is on the plaintiff’s side, then you
should decide in favor of the plaintiff.
But if you find that the evidence is stronger
on the defendant’s side, or the evidence on the
two sides is equal, 50/50, then you must decide
in favor of the defendant.
Now, you may have heard that in some cases,
the evidence must convince you “beyond a reasonable doubt.” That’s only true for criminal
cases.
For civil cases like this one, you might still
have some doubts after hearing the evidence,
but even if you do, as long as one side’s evidence
is stronger – even slightly stronger – than the
other’s, you must decide in favor of that side.
Stronger evidence does not mean more
evidence. It is the quality or strength of the evidence, not the quantity or amount, that matters.

Figure 1
Audio recordings of the fourteen instructions – the six Current Instructions, six Plain English
Instructions, and two warm-up instructions – were made by the Honorable Judge Judith Fabricant
of the Massachusetts Superior Court.

2.4.3 Procedure
Each subject was given a stack of seven sheets, face down, and was asked to listen as a member of
the research team read a brief paragraph explaining the procedure: 1) listen to the audio recording
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of each instruction, 2) turn over the top sheet to find a set of questions about each instruction (in
the form of true/false statements), 3) circle all the statements that you think are true, and 4) move
the sheet to the bottom of the stack. Recall that in these experiments, the text of the instructions
was not supplied; the subjects simply listened to the recordings.

2.5 Results and Discussion
Hypothesis (13a) states that subjects will perform better on the Plain English Jury Instructions
than on the Current Instructions, and Figure 2 confirms this, showing the proportion of questions
that at least 90% of the subjects answered correctly, a level of understanding that we considered
our “comprehension criterion” for an instruction. For the Current Jury Instructions, 30% of the
questions were answered correctly by 90% or more of our subjects, in comparison to 52% for
the Plain English Jury Instructions. The 22% difference was shown to be statistically significant,
as analyzed using a mixed-effect logistic regression model (z = -2.08, p < .05). So overall, the
subjects performed better on the Plain English than on the Current Instructions.
Subject Performance: Proportion of questions answered correctly by ≥ 90% of subjects
Current

30%

70%

Correct
Series1
Series2
Incorrect

Plain
52%
48%
English
Subject Performance: Proportion of questions answered correctly by ≥ 90% of subjects
0%

25%

Current

50%

100%

70%

30%

Figure 2

75%

Correct
Series1

Current Jury Instructions

Series2
Incorrect
Subject performance: average rates of comprehension by instruction
Plain
48%
52%correct answers were not distributed
Interestingly, however,
uniformly across the
English
100%

instructions.
Focusing on the Current Jury Instructions, Figure 3 shows that the comprehension scores ranged
0%
25% on Instruction
50%6 to nearly 90%
75% on Instructions
100%1 and 2.
from
a low score of 61%
90%
80%
70%
100%

Current Jury Instructions
Subject performance: average rates of comprehension by instruction

60%
90%
50%
80%

1

2

3

Table 2
4

5

6

70%
60%
50%
1

Figure 3
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3

Table 2
4

5

6

100%
90%
90%
80%
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80%
70%
70%
60%

In other words, the subjects performed significantly better on Instructions 1–2 than on
Instructions
3–6 (z = -3.12, p < .01). Why this was the case is addressed by hypothesis (13d).
60%
50%
Table 2
Hypotheses
(di) and2(dii) (repeated
two linguistic
factors6that may contribute to
1
3 here) address
4
5
50%
this variation across the instructions, passive verbsTable
and2presupposed terms.
1

2

3

4

5

6

(13) (d) Linguistic factors play a role in comprehension
		
(i) Passive verbs cause more processing difficulties than active verbs.
		
(ii)	Presupposed, undefined words cause more processing difficulties than words
whose definitions are known.
Figure 4 shows the proportion of passive verbs across the six Current Instructions: Instructions
1–2 contain the lowest rates of passives; Instructions 3–6 contain higher rates. Figure 5 shows the
proportion of presupposed terms across the six instructions: again, Instructions 1–2 contain the
lowest percentages of presupposed terms, Instructions 3–6, higher percentages.
Current Jury Instructions
Passive verbs / total words
Current Jury Instructions
Passive verbs / total words

7%
6%
7%
5%
6%
4%
5%
3%
4%
2%
3%
1%
2%
0%
1%

1

2

3

4

5

6

4

5

6

0%

Figure 4

1

7%
6%
7%

2
3
Current Jury Instructions
Presupposed terms / total words
Current Jury Instructions
Presupposed terms / total words

5%
6%
4%
5%
3%
4%
2%
3%
1%
2%
0%
1%

1

2

3

4

5

6

1

2

3

4

5

6

0%

Figure 5
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A striking correlation emerges when Figures 3, 4, and 5 are considered together, in Figure 6. For
the instructions in which the rates of both passive verbs and presuppositions were lowest, Instructions 1–2, subject performance was highest; for those instructions in which the rates of passives
and presuppositions were high, 3–6, comprehension was low. This suggests that hypothesis (13d)
is correct: these two linguistic factors may be at least partly responsible for how well the subjects
understood the Current Jury Instructions.

100%

90%

Current Jury Instructions
Subject performance
Current Jury Instructions
Subject performance 7%
6%
5%
4%
3%
100%
2%
1%
0%
90%

80%
80%
7%
6%
5%
4%
3%
2%
1%
0%

70%
70%
60%
60%
50%
1

2 50%3

4
1

5
2

Current Jury Instructions
Passive verbs / totalCurrent
words Jury Instructions
Passive verbs / total words
7%
6%
5%
4%
3%
2%
1%
1
2
3
4
5
6
0%
1
2
3
4
5
6
Current Jury Instructions
Presupposed terms / total
words
Current
Jury Instructions
Presupposed terms / total words

1

6
3

4

5

2

7%
6%
5%
4%
3%
2%
1%
3
0%

4

5

1

6

2

6
3

4

5

6

Figure 6: A Correlation?
This correlation is even more revealing when we consider the instructions individually, as in Figure 7.

100%
100%

Subject Performance Comparison
Current vs Plain English
Instructions
Subject
Performance Comparison
Current vs Plain English Instructions
Current
Plain English

90%

Plain English

90%
80%
80%
70%
70%
60%
60%
50%

Figure 7
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The darker, left-hand bars of each pair are the individual comprehension scores of the
Current Instructions, repeated from Figure 3. The lighter, right-hand bars are the comprehension scores of the Plain English Instructions. In the Current Instructions with the highest rates
of comprehension, Instructions 1–2, the Plain English versions led to little or no improvement, because there was little room to improve: the scores were already near 90%. Instructions
3–5 showed more significant improvements, which ranged from 5% to 14%. However, the
largest improvement was on instruction 6, from 61% to 82%, a highly significant difference
of 21% (z = -2.86, p < .01). What accounted for this large difference? Given the correlation
that emerged across the Current Jury Instructions between linguistic complexity and comprehension, in Figure 6, we might expect linguistic complexity – the rates of passive verbs and
presupposed terms – to be playing a role. And they are.
The two versions of Jury Instruction 6, “Direct and Circumstantial Evidence,” are in Figure 8.
Jury Instruction 6: Direct and Circumstantial Evidence
Current Jury Instruction

There are two types of evidence that
you may use to determine the facts of
a case: direct evidence and circumstantial
evidence.
You have direct evidence where a witness [testifies directly] about the fact that
is to be proved, based on what (he/she)
claims to have seen or heard or felt with
(his/her) own senses, and the only question
is whether you believe the witness.
You have circumstantial evidence where
no witness can [testify directly] about
the fact that is to be proved, but you are
presented with evidence of other facts and
then asked to draw reasonable inferences
from them about the fact that is to be
proved.

Plain English Jury Instruction

You have heard evidence that you must use to decide
what the facts are in this case. There are two types of
evidence. One type is called direct evidence, which is
what a witness claims to have seen or heard or smelled.
So, a witness saying that she saw a mailman put mail
into her mailbox is direct evidence that the mailman
delivered her mail.
The other type of evidence is indirect or “circumstantial” evidence. A witness saying that she saw that
her mailbox was empty when she left the house, and full
when she came home is indirect evidence that the mailman delivered her mail.
Indirect evidence allows you to reach the same
conclusion as direct evidence, but you have to make an
inference -- a logical connection – to get there. It makes
no difference whether evidence is direct or indirect. One
is not better than the other.

Figure 8
Current Jury Instruction 6 contains five passive verbs (underlined) and two presupposed terms
(in brackets), out of a total of 109 words. In contrast, in the longer, 150-word, Plain English
version, there are no presupposed terms and only one passive verb. Figure 9 shows the inverse
correlation for this instruction. The subjects scored 61% correct responses on the Current
instruction, which had high rates of passives and presupposed terms; they scored significantly
better, 82%, on the Plain English instruction, which had lower rates of passives and presupposed terms.
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Jury Instruction 6:
Direct and Circumstantial Evidence
Current vs Plain English Instructions
Subject Performance
p < .05

Passive verbs
/ total words

p < .05

Presupposed terms
/ total words

90%

5%

5%

80%

4%

4%

3%

3%

2%

2%

60%

1%

1%

50%

0%

70%

Current

Plain English

Current

Plain English

0%

Current

p < .05

Plain English

Figure 9
What this suggests is that it is possible to change jury instructions to improve jurors’ comprehension by considering those linguistic factors that increase processing load and doing our best to
eliminate them.

3. Conclusions
Three striking results have emerged from this study, and they begin to answer the research questions that we began with in (7).
(7)

Research Questions
(a) Do people have trouble understanding our current Massachusetts jury instructions?
(b) If so, why?
(c) Will Plain English Jury Instructions be easier to understand?
(d) What factors influence comprehension?

Yes, our subjects did have trouble understanding current Massachusetts jury instructions overall, as
Figure 2 illustrated, but the degree to which they understood them varied from instruction to instruction, as we saw in Figure 3. Their relative difficulty appears to be attributable, at least in part, to linguistic complexity. We focused on two factors that are known to cause difficulties in processing, one
syntactic factor, passive verb forms, and one semantic factor, presupposed terms. As Figures 4, 5, and
6 showed, the “easiest” instructions for the subjects to comprehend, Instructions 1–2, contained the
lowest rates of both passive verbs and presupposed terms. The “hardest” instructions for the subjects
to comprehend had the highest rates of these linguistically complex factors. In other words, we found
an inverse correlation between how well the subjects performed in comprehension and the occurrence
of the linguistic complexity contributed by these two linguistic elements.
We also found strong evidence that the Current Jury Instructions were harder to understand
than the Plain English versions, as Figure 7 showed. And again, linguistic complexity played
a role. Where the improvement with the Plain English Instruction was greatest, in Instruction
6, “Direct and Circumstantial Evidence,” we found the same reverse correlation between high
improvement and low rates of passives and presupposed terms. Looking at these findings in
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terms of our hypotheses, repeated here from (13), they suggest strong support for (a) and (d),
both (di) and (dii):
(13) Hypotheses
(a) Current Jury Instructions are harder to understand than Plain English Jury Instructions.
(b) Students will perform better on comprehension than jurors.
(c) Reading with listening will improve comprehension over listening alone.
(d) Linguistic factors play a role in comprehension.
		
(i) Passive verbs cause more processing difficulties than active verbs.
		
(ii)	Presupposed, undefined words cause more processing difficulties than words
whose definitions are known.
Our approach to the problem of jury instructions builds on research showing subjects’ difficulties
in comprehending jury instructions in many states across the US (Charrow and Charrow 1979;
Elwork, Sales, and Alfini 1982; Reifman, Gusick, and Ellsworth 1992; Saxton 1998; Diamond
and Levi 1996; Diamond 2003; Tiersma 1993, 1999, 2001, 2009). And our results are consistent
with theirs. And though we have so far tested only students, we anticipate that many actual jurors
would have even more difficulty, because they may not have the language skills or education of
the college students in our study.
In Massachusetts, the Supreme Judicial Court states:
Not only should the ideal jury pool reflect the ethnic diversity of the community, but it should
also reflect a cross-section of residents from all the member towns of that judicial district . . .
When all eligible citizens participate in jury duty, they guarantee the fundamental right to a fair
trial to all those who appear before the court. (Massachusetts Judicial Branch 2011)

These two statements express two important expectations about representative juries: 1) jurors
should represent the state’s ethnic and geographic diversity, and 2) representative juries are necessary to guarantee fair trials. But these expectations are met only if every one of the diverse
group of jurors can actively participate, whatever their first language and level of education.
Unclear instructions that shut certain jurors out deprive them of their right to take part equally
with other jurors. At the same time, they deprive “those who appear before the court” of a diverse
group of jurors to hear and judge their case.
As linguists, we are in a position to change the situation. Our studies demonstrate that unclear
jury instructions can be effectively rewritten. Our linguistic analyses reveal some of the factors
that matter. Our hope, after completing all of our experiments, is that the results of our research
will lead to new jury instructions that will make courtroom verdicts more reliable and improve
the administration of justice in Massachusetts and beyond.

Funding Acknowledgement
This research was funded in part by grants from Northeastern University’s College of Social
Science and Humanities Research Development Fund and the Massachusetts Bar Association.
Northeastern University sabbatical year funding and a grant from its College of Science supported the author during the 2012–13 academic year.
243

TACKLING “LEGALESE”: HOW LINGUISTICS CAN SIMPLIFY LEGAL LANGUAGE AND INCREASE ACCESS TO JUSTICE

Other Acknowledgements
The author is grateful to our Plain English Jury Instruction Project team: to our hardworking Research
Assistants Lucas Graf, Aaron McPherson, Lindi Nguyen, and Elizabeth Steyngrob; our statistician,
Tong Zhang, and our dedicated and tireless Project Manager, Brian Kim. The author would also like
to thank the Massachusetts Bar Association for inviting her to be a Visiting Research Fellow for
2012–14, and for the honor of serving on its Plain English Jury Instruction Task Force. Thanks also go
to the other members of that Task Force, particularly to Professor Bruce Fraser, Boston University, the
Honorable Gabrielle Wolohojian and her law clerks, the Honorable Judith Fabricant, Attorney Kathy
Jo Cook, Esq., and to the MBA officers and staff members who have contributed to it. Additional
thanks go to Associate Dean for Research Jack McDevitt, Northeastern University College of Social
Sciences and Humanities, and his staff, for their strong support of the project.

Works Cited

The American Heritage Dictionary of the English Language. 2011. 5th ed. Boston: Houghton
Mifflin Harcourt.
Brady, Patrick F., Joseph D. Lipchitz, and Stephen D. Anderson, eds. 2008. Massachusetts Superior Court Civil Practice Jury Instructions. Boston: MCLE.
Charrow, Robert P., and Veda R. Charrow. 1979. “Making Legal Language Understandable:
A Psycholinguistic Study of Jury Instructions.” Columbia Law Review 79 (7): 1306–74.
Chomsky, Noam, and George A. Miller. 1963. “Introduction to the Formal Analysis of Natural
Languages.” In Handbook of Mathematical Psychology, vol. 2, edited by Robert
Duncan Luce, Robert R. Bush, and Eugen Galanter, 269–321. New York: John Wiley.
Cutler, Anne. 1983. “Lexical Complexity and Sentence Processing.” In The Process of Language
Understanding, edited by Giovanni B. Flores d’Arcais and Robert J. Jarvella, 43–79.
New York: John Wiley.
Diamond, Shari S. 2003. “Truth, Justice, and the Jury.” Harvard Journal of Law and Public
Policy 26 (1): 143–55.
Diamond, Shari S., and Judith N. Levi. 1996. “Improving Decisions on Death by Revising and
Testing Jury Instructions.” Judicature 79 (5): 224–31.
Elwork, Amiram, Bruce Dennis Sales, and James J. Alfini. 1982. Making Jury Instructions
Understandable. Charlottesville: Michie.
Ferreira, Fernanda. 2003. “The Misinterpretation of Noncanonical Sentences.” Cognitive Psychology 47 (2): 164–203.
Gough, Philip B. 1966. “The Verification of Sentences: The Effects of Delay of Evidence and
Sentence Length.” Journal of Verbal Learning and Verbal Behavior 5 (5): 492–96.
Grice, H. Paul. 1975. “Logic and Conversation.” In Syntax and Semantics, vol. 3, Speech Acts,
edited by Peter Cole and Jerry L. Morgan, 41–58. New York: Academic Press.
Just, Marcel Adam, and Patricia A. Carpenter. 1976. “Eye Fixations and Cognitive Processes.”
Cognitive Psychology 8 (4): 441–80.
Just, Marcel Adam, and Herbert H. Clark. 1973. “Drawing Inferences from the Presuppositions
and Implications of Aﬃrmative and Negative Sentences.” Journal of Verbal Learning
and Verbal Behavior 12 (1): 21–31.
Klare, George R. 1976. “A Second Look at the Validity of Readability Formulas.” Journal of
Reading Behavior 8, 129–52.
244

JANET RANDALL

Massachusetts Judicial Branch. 2011. “The Massachusetts Jury System.” Last modified December
8. http://www.mass.gov/courts/sjc/jury-system-b.html.
Olson, David R., and Nikola Filby. 1972. “On the Comprehension of Active and Passive Sentences.” Cognitive Psychology 3 (3): 361–81.
Reifman, Alan, Spencer M. Gusick, and Phoebe C. Ellsworth. 1992. “Real Jurors’ Understanding
of the Law in Real Cases.” Law and Human Behavior 16 (5): 539–54.
Saxton, Bradley. 1998. “How Well Do Jurors Understand Jury Instructions? A Field Test Using
Real Juries and Real Trials in Wyoming.” Land and Water Law Review 33, 59–189.
Slobin, Dan I. 1966. “Grammatical Transformations and Sentence Comprehension in Childhood
and Adulthood.” Journal of Verbal Learning and Verbal Behavior 5: 219–27.
Tiersma, Peter M. 1993. “Reforming the Language of Jury Instructions.” Hofstra Law Review
22: 37–78.
Tiersma, Peter M. 1999. “Jury Instructions in the New Millennium.” Court Review 36: 28–36.
Tiersma, Peter M. 2001. “The Rocky Road to Legal Reform: Improving the Language of Jury
Instructions.” Brooklyn Law Review 66: 1081–18. http://ssrn.com/abstract=298393.
Tiersma, Peter M. 2009. “Communicating with Juries: How to Draft More Understandable
Jury Instructions.” Loyola-LA Legal Studies Paper No. 2009-44. http://ssrn.com/
abstract=1507298.
Wason, P. C. 1959. “The Processing of Positive and Negative Information.” Quarterly Journal of
Experimental Psychology 11 (2): 92–107.

Corpora

California Book of Jury Instructions [BAJI]. 2004. St. Paul: Thomson-West.
Judicial Council of California Civil Jury Instruction [CACI]. 2003. St. Paul: Thomson-West.
http://www.courts.ca.gov/partners/documents/caci_2012_edition.pdf.

Appendix 1
The Jury Instructions used in the studies
Warm-Up
Negligence
Instruction 1
Breach of Contract
Instruction 2
Credibility of Witnesses
Instruction 3
Standard of Proof
Instruction 4
What Is Evidence?
Instruction 5
Inferences
Instruction 6
Direct and Circumstantial Evidence

Appendix 2
True-false questions for Instruction 6: Direct and Circumstantial Evidence
(1)	Suppose a convenience store owner arrives at his store one morning and sees fresh graffiti
on the store window. Later that day, he sees two teenagers with cans of spray paint pass
outside the store. Which of the following is direct evidence that these teenagers sprayed the
graffiti on his storefront? (Circle all that apply.)
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(2)
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(a)	A witness said that she was walking her dog that night and saw two teens running away
from the store.
(b) A video recording taken by a security camera showed the teens spraying the graffiti.
(c)	A 6-year-old boy watching from his window across the street said that he saw the two
teens using spray paint on the storefront.
(d)	A classmate said he heard the two teens boasting about the graffiti at school the next
morning.
Indirect or circumstantial evidence is evidence that:
(circle all that apply)
(a) requires you to make an inference
(b) depends on other evidence
(c) must be confirmed by direct evidence
(d) is just as strong as direct evidence

