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Patient Money

When the Stork Carries a Pink Slip 

By LESLEY ALDERMAN

HERE’S a pop quiz: Which of the following would violate federal employment law? 

1. Laying off a pregnant woman.

2. Laying off a woman on maternity leave.

Pencils down. The answer is “neither.”

It may not sound fair, as the national layoff tsunami is swamping even households with new infants, or babies en route. But it is entirely legal to lay off a pregnant woman or a woman on maternity leave — as long as the employer can make the case that she is being let go for a reason unrelated to her pregnancy. 

To be sure, it is illegal to dismiss someone or refuse to hire her specifically because she is pregnant, according to Title VII of the Civil Rights Act of 1964. But few employers are foolish enough to cite pregnancy as the reason for firing or not hiring someone. 

Aside from such blatant discrimination, pregnant women have no special protection under federal employment law, says Elizabeth Grossman, a lawyer for the New York district office of the Equal Employment Opportunity Commission.

Ms. Grossman is among the lawyers who suspect that some employers are now using the law’s laxity and the dismal economy to tacitly discriminate against new or expectant mothers. She and other experts urge women who suspect such discrimination to seek legal counsel.

“Some employers are using the economy as a pretense for laying off just one person,” Ms. Grossman said. “And very often that person is pregnant or the oldest employee on staff. The economy may be the legitimate cause — or there may be discrimination.”

Last year the number of pregnancy-based discrimination charges filed with the E.E.O.C. was up nearly 50 percent from a decade earlier, to a total of 6,285. That number seems likely to rise even higher this year. 

At the WorkLife Law hot line run by the University of California Hastings College of the Law, where the phones seldom used to ring, a dozen calls a week are now coming in, according to Cynthia Calvert, deputy director of the Center for WorkLife Law. The free hot line (1-800-981-9495) gives legal information to parents and caregivers of children or elderly parents, who feel they are being discriminated against because of their family obligations. 

“Many of the callers,” Ms. Calvert said, “are pregnant women apprehensive that they may be targeted for layoffs, or pregnant women or women on maternity leave who were already let go.”

Labor law’s flimsy shield often comes as a shock to women. Last December, Sarah Feider, 39, suspected layoffs were imminent at her workplace — a large publishing house in New York City. Citing her severance agreement, she insisted that the employer not be identified. 

“My friends were saying: ‘You’re fine. No way would they lay you off,’ ” Ms. Feider recalls. Not only was she seven months pregnant, but her husband had recently lost his job. “Everyone assumed it was illegal or against some moral code to fire a pregnant woman,” she said.

But five days after she and her husband moved into a new apartment, Ms. Feider got the news. She was being let go as part of companywide cutbacks. 

“It was awful — I was planning to work until I went into labor, and to return after taking my allotted maternity leave,” said Ms. Feider, the mother of a 5-week-old boy, Roman. “Instead of being given an office baby shower, I was given a pink slip.” 

She talked informally to a few lawyers about her situation. “I did wonder if my being pregnant factored into their decision,” she said. “They knew I was going to be out for at least three months, and they needed bodies in the office to get the work done.” But because she was part of a larger downsizing by the employer, the lawyers said discrimination might be hard to prove.

Ellina Kevorkian was laid off from the Neiman Marcus store in Beverly Hills when she was eight months pregnant. Her position, office coordinator in the precious jewelry department, was eliminated companywide. 

“In order to collect unemployment, you are supposed to be looking for a job,” she said. “But who can look for a job when they are in their last weeks of pregnancy?” After Ms. Kevorkian’s doctor vouched for her inability to work, she was able to start drawing state disability benefits. “At a time when you’re so vulnerable, you have so little protection,” Ms. Kevorkian said. 

Ginger Reeder, a spokeswoman for the Neiman Marcus Group, confirmed Ms. Kevorkian’s account of the layoff, adding that “everyone whose job was eliminated this year was offered a similar severance package.” 

If a pregnant laid-off employee worked for a small company — fewer than 20 employees — affordable health insurance can be difficult to find. That is because small employers are not required under federal Cobra law to offer medical benefits to former employees. 

And most individual policies people can find on their own, if they can find them at all, do not cover childbirth — except with the purchase of a special rider that in some states may require a wait of up to two years, notes Marcia D. Greenberger, co-president of the National Women’s Law Center, an advocacy organization based in Washington. 

Fortunately for Poonam Sharma, 36, an architect in Los Angeles, she and her family were eligible for Cobra coverage after she was laid off. She got the news in early February — when her daughter, Noor, was 2 months old — that she was one of seven people being let go from her 70-person firm. Ms. Sharma had planned to return after a maternity leave of three and a half months. 

Because of the recent 65 percent reduction in Cobra premiums under the new federal economic stimulus package, coverage for Ms. Sharma, her husband and daughter will be manageable, at $231 a month. But that is small solace for being laid off. 

“I was shocked and disappointed,” Ms. Sharma recalled. “I don’t think they were singling me out, but it is convenient to lay off a woman on maternity leave. She’s not working on any projects, so nothing gets disrupted.” 

